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TAbstract ?

Sovereign India determinedly and wunequivocally embarked the
compensatory discrimination principle with a strong justification that it works
as an effective mechanism to offset the historical cumulative deprivation
experienced by lower castes. There are two concepts for equality where one is
giving the notion of formal equality means everyone is equal before the law,
and second one says about proportional equality in which the state has
responsibility to take affirmative action in protection of equality. Article 14 to
Article 18 of the Indian Constitution stands for the right to equality, by the lot
many efforts of the Parliament, State Legislature and Judiciary, WE can realize
that the right to equality is actual protective discrimination of the society.

The concept of “protective discrimination” for so called backward
classes of people in India has assumed a new dimension because of the massive
socio—economic changes after Independence and resultant change in the
perception regarding “equality”. Soon after independence, the social problem
of caste inequality came to the fore though there are many kinds of inequalities
in India, the main emphasis is on caste because of the potential of “caste” in the
battle for ballots. Caste is considered peculiar and intrinsic to the Indian society
but escapes strict definition, owing to its complexity. Yet it is used in so many
contexts with this lack of precision. It is a term widely used to describe the
hereditary, endogamous social classes and sub classes of traditional Hindu
society. The issue of protective discrimination through reservations is steeped
in questions of equality, merit and social justice. Understanding the interactions
between these questions has long evoked judicial, political and academic
debate.

In this research work the discussed about on affirmative action or
protection discrimination tend to employ the language of rights,
particularly the rights of “upper” against the rights of “lower” castes. The
demands that the state should distribute benefits of education and employment
between different castes and communities is a strong one as it echoes a social
ideal that has prevailed in India for centuries. What is noticeable is a continued
tendency to assert “rights” of one group as against another, as opposed to rights
of an individual as an individual. The Indian Constitution guarantees
fundamental rights of equality of opportunity and non—discrimination to
individuals. While the justification for the reservation policy and the quota
system has been accepted by all, debates are polarized on 3 main questions: the
beneficiaries of the policy, its extent and its permanence. These have been
thrashed out since the turn of the century, however debates intensified post
Mandal and Indra Sawhney and their legacy continues till date. So, inspired by



all these logical situations of contemporary India, where from every state there
is hue and cry for reservations and people get delighted to identify themselves
belonging to a particular backward class or caste, the reservation has
undertaken the issue of protective discrimination, to study it from socio—legal
perspective into its existing reservation policy and the Indian Constitution. In
the polemical debate on reservations, one often sees a bewildering array of
terms employed, like affirmative action, positive discrimination, compensatory
discrimination, protective discrimination efc. The proliferation of these terms
was a post Mandalian phenomenon. Initially, the policy was nameless, with
many content to describe it as “special treatment”, “preferential treatment” or
as “concessions”. In India, they are popularly called as reservations. Marc
Galanter proposed the use of the term compensatory description to refer to the
array of policies, which are constitutionally permitted departures from the norm
of formal equality for the purpose of favouring specified groups. These policies
or preferences are of three basic types: the most important and contentious is
reservations or quotas in academic institutions, government jobs and in
legislatures. The second is the grant of scholarships, loans, land allotments,
health care, and legal aid to a beneficiary group beyond comparable
expenditure for others. The third is in the nature of protective devices i.e.,
provisions aimed to abolishing untouchability, forced labour, regulating money
lending, protecting Scheduled Castes and Scheduled Tribes from oppression.
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E Chapter 1 i

INTRODUCTION

1. General

“We must begin by acknowledging that there is a complete absence of
two things in Indian society. One of these is equality. On the social plane we
have an India based on the principles of graded inequality, which means
elevation for some and degradation for others. On the economic plane we have
a society in which there are some who have immense wealth as against many
who live in abject poverty.”

Dr. B.R. Ambedkar

Sovereign India determinedly and unequivocally embarked the
compensatory discrimination principle with a strong justification that it works
as an effective mechanism to offset the historical cumulative deprivation
experienced by lower castes. The truth is that Indian social system has, for
centuries, committed social and economic injustices by the so—called higher
castes on the lower castes that have been denied equality in the opportunity and

the facilities of the society.!

In our democratic, socialist republic, every national, pariah to prince,

has title to full personhood, which consists of social, economic and political

1. Jaswal S.S., Reservation Policy and the Law: Myth and Reality of Constitutions Safeguards to
Scheduled Castes, Deep and Deep Publications, New Delhi, [2007], at p. 16.



status and opportunity. > So, the framers of the Indian Constitution
incorporated into the Constitution itself provisions for compensatory
discrimination programmes. The Preamble of the Indian Constitution speaks
of “We, the people of India” resolving to secure inter alia “Justice: social,
economic and political” to “all its citizens”. The Indian Governments’ policy of
compensatory discrimination comprises of various preferential schemes. The
policy of initiatives used in India to offset the inequalities of society is a policy

of reservations.

To build up a just and fair society has been a dream of mankind since
the beginning of civilization. A society based on in—equality can never be just
and fair.’ Equality as a value is specially preferred as a key to justice.* In the

words of Justice V.R. Krishna Iyer:

“Equality and quality are incongruous quantities, viewed from an elitist
perspective, but must be so harmonized by social technology as to live in
functional friendliness, not snarling fretfulness, if democracy in a developing
country, is to be not ‘a teasing illusion’ but humanism in action.”

Formal equality merely requires the nonexistence of any discrimination
in the terms of law. Justice demands equality of result which can be achieved
just by the mitigation of in—equalities of men by positive State action. It has
been understood that the claim of equality is in fact a dissent against unfair,

un—deserved and unjustified in—equalities.
II. Meaning of the term “Reservation”

Reservation by definition entails some preference for the disadvantaged®

who may otherwise lose in an open competition with those who are lucky to

2. Iyer V.R. Krishna, “Forward” to Singh P., Equality, Reservation and Discrimination in India: A
Constitutional Study of Scheduled Castes, Scheduled Tribes and Other Backward Classes,
Deep and Deep Publications, New Delhi, [1985], at p. 5.

3. Mishra Jitendra, Equality Versus Justice: The Problem of Reservations for Backward Classes,
Deep and Deep Publications, New Delhi, [1996], at p. 22.

4. Anand C.L., Equality, Justice and Reverse Discrimination, Mittal Publications, Delhi, [1987], at p.
33.

5. Iyer V.R. Krishna, “Forward” to Singh P., Equality, Reservation and Discrimination in India: A
Constitutional Study of Scheduled Castes, Scheduled Tribes and Other Backward Classes,
Deep and Deep Publications, New Delhi, [1985], at p. 5.

6. State of Uttar Pradesh v. Dina Nath Shukla [Dr.] AIR 1997 SC 1095; Also see, National Legal
Services Authority v. Union of India [2014] 5 SCC 438.



have had a good education, training and upbringing. It is added in the Indian
Constitution as a positive measure in order to provide the Backward Classes of
the citizens an opportunity to improve excellence in the service.” However,
while providing benefits of the policy of the “reservation”, a stable equilibrium
1s needed to keep between justice towards the Backward Classes, equity for the

forwards as well as efficiency for the entire system.

The concept of the “reservation” is very wide. For different people, the
meaning of the term reservation is different. As a generic concept, one of the
views about the reservation is that it is an anti—poverty measure. According to
another view, reservation is just providing a right of access but it is not a right
to redress. In the same way, affirmative action has a different connotation as a
generic concept. 8 According to some persons, reservation is not part of
affirmative action but according to the other people, it is part of that. The word
“reservation” 1s not incorporated in Article 15[4] but it is provided under
Article 16[4]. The meaning of the word “reservation” as a part of Article is
different from the same word “reservation” as general concept.® But the
guiding principle behind understanding the real meaning of this term is that the
original intention and desires of the Constitution framers should be seen instead
of the general concept or principles. So, the schematic interpretation of the
Constitution is to be applied.!” Inorder to understand the existing reservation

policy, a study of the historical background relating to is necessary.

I11. Historical Perspective of Discrimination

The Indian constitutional policy is based upon the notion that certain

social groups in India are inherently unequal, are victims of societal

7. State of Uttar Pradesh v. Dina Nath Shukla [Dr.] AIR 1997 SC 1095. Also see, National Legal
Services Authority v. Union of India [2014] 5 SCC 438.

8. Daniel Miiller, Reservations and Time: Is There Only One Right Moment to Formulate and to
React to Reservations?, The European Journal of International Law, Vol. 24[4], [2013], at pp.
1113-1134.

9. M. Nagaraj v. Union of India AIR 2007 SC 71, at paras 39 and 40. See also, Central Bank of India v.
SC/ST Employees Welfare Association [2015] 12 SCC 308.

10. M. Nagaraj v. Union of India AIR 2007 SC 71, at para 41.



discrimination and thus require compensatory treatment. '! The historical

discrimination can be studied under the following heads:

[A] Ancient Period

In—equalities prevail in all societies. India, for centuries, has been a
home of social systems which bred in—equality, exploitation and in—justice.!?
India was a country with highly rigid caste—based hierarchal structure. The
traditional Indian society had witnessed the luxuriant growth of hierarchal
movement embodied in the institutions of Varna and Jati.!> Hindu society was
divided into four Varnas, or classes, a convention which had its origins in the
Rig Veda, the first and most important set of hymns in Hindu Scripture which
dates back to 1500-1000 BC.!* At the top of the hierarchy are the Brahmins
and Kshatriyas. The Vaishyas, the farmers and artisan continue the third class.
At the bottom are the Shudras, the class responsible for serving the three higher
groups. Finally, the untouchables fall completely outside of this system. It is
for this reason that the untouchables have also been termed Avarna [no class]
or Ati—Shudras. The hierarchal social order was created over the centuries with
a view to preserve the monopoly of social status, property and education by the

higher caste Hindus.

Furthermore, in Vedic period, according to Manu Smriti philosophy,
the four Varnas proceeded from the limbs of the creator.'” The same theory
also finds place in the Mahabharata which states that the Brahmana originated
from the mouth of Brahma [the creator], the Kshatriya from His arms, the
Vaishya from His two thighs, the Shudras from His feet. This theory is more or

less based on the old Vedic concept enunciated in the “Purusasukta” of the Rig

11. State of Uttar Pradesh v. Dina Nath Shukla [Dr.] AIR 1997 SC 1095; National Legal Services
Authority v. Union of India [2014] 5 SCC 438; Central Bank of India v. SCIST Employees Welfare
Association [2015] 12 SCC 308.

12. Chitkara M.G. and Mehta P.L., Law and the Poor: A Socio-Legal Study, Ashish Publishing
House, New Delhi, [1991], at p. 42.

13. Bhatia K.L., Dr. B.R. Ambedkar: Social Justice and Indian Constitution, Deep and Deep
Publications, New Delhi, [1994], at p. 23.

14. Christopher John Fuller, Camphor Flame: Popular Hinduism and Society in India, Princeton
University Press, Princeton, [1992], at p. 12.

15. Thakur H.D., Ancient Culture of India, Sandeep Prakashan, New Delhi, [1981], at p. 12.



Veda.!® The main idea behind this theory is that the system of “Varnas” is

creation of God.

In addition, the Post—Vedic period testifies to the rigid stratification and
internal solidarity of the four Varnas. Each group was recognized as separate
and distinct, quite complete in itself, for its social life. Elastic caste system got
converted into rigid caste based hierarchal structure which operated for the
period of over 3000 years in consequence of which Shudras or untouchables
became socially, economically, educationally and politically backward and
oppressed. They were forced to live a life afflicted by grinding poverty,
diseases and ignorance and had to suffer lingering, adverse and oppressive
effects of discrimination, oppression, exploitation and domination of the higher

upper castes.!’

The position of Shudras in Pre-Mauryan period as reflected in Buddhist
and Jain texts shows that the Shudras were to serve the three higher Varnas and
thus to maintain his dependants. Shudras did not enjoy the same standard of
living as members of higher Varnas. There was no fundamental change in civil

and political status of Shudras in the Mauryan and Post—-Mauryan period.

However, the caste system grew more rigid and complex in Medieval
period!® not only because of the reason that it was in the nature of institutions
to become stiff with age, but due to the instability of the political order and the
over-running of India by alien people and creeds.!” The social mobility in the
caste system was totally absent. 2° The man’s position in society was
determined by birth not by his qualities. Whatever the reasons Shudras during
this period were disliked, distrusted and despised and were subjected to social

disabilities which along with the ensuring of system of beggar and forced

16. Rig Veda—X, 9012.

17. Oomen J.K., Scheduled Castes and Scheduled Tribes in Dube S.C., India since Independence:
Social Report on India, 1947-1972, Vikas Publishing House, [1977], at p. 155.

18. Luniya B.N., Life and Culture in Medieval India, Kamal Prakashan, Indore, [1971], at p. 132.

19. Ibid.

20. Chintins K.N., Socio—Economic History of Medieval India, Atlantic Publishers and Distributers,
New Delhi, [1990], at p. 56.



labour led to their degenerated status in the society. Their plight was really
deplorable.?!
[B] Muslim Period

During this period, the rulers did not make any kind of efforts to make
improvements in the age—old social order but protected the caste system as a
defensive measure against the onslaught of the Muslim impact and continued
the rigid and complicated traditional institution of castes and classes.?? Further,
the Muslim rulers patronized the caste system and they openly supported the
feelings of low and high, touchables and untouchables.? However, the Islamic
culture indirectly benefited a vast majority of the economically backward
people by providing them with suitable trades for their livelihood. During
this period, in the field of literature also, outstanding contributions were made
by the low caste saints like Kabir, Nanak, Raidas, Dadu and Namdeo. They
attacked the social evils which had crept into the Indian society by exposing the
religious hypocrisies of both Hinduism and Islam. Their aim was to establish
the righteousness of human values. Majority of these saints belonged to the
lower castes groups like they were weavers, tanners, dhanuks, dhobis and
tailors, etc.

Thus, a vast stratum of the populace was segregated socially and given
inhuman and discriminatory treatment. This differentiation of society into
different inscriptive groups [castes] had created a monopoly of the twice—born
over—depressed classes. This monopoly became the main reason for the
reservation to these depressed classes in later period.?* Thus it is noted that
prior to the British rule, most of Indian rulers abstained from bringing about
harmony in different social groups and privileges and disabilities associated

with membership of a particular group.?

21. Chintins K.N., Socio—Economic History of Medieval India, Atlantic Publishers and Distributers,
New Delhi, [1990], at p. 56.

22. Ibid, at p. 59.

23. Sagar S.L., Hindu Culture and Caste System in India, Uppal Book Store, Delhi, [1975], at p. 33.

24. Singh Gopal and Sharma H.L., Reservation Politics in India: Mandalisation of the Society, Deep
and Deep Publications, New Delhi, [1995], at p. 7.

25. Bhatia K.L., Dr. B.R. Ambedkar: Social Justice and Indian Constitution, Deep and Deep
Publications, New Delhi, [1994], at p. 106.



[C] British Period

When the European community’s started encroaching upon the Indian
soil, there was fall in the central authority that is the Muslim rule in the country
and was also the surfacing of social, economic and political chaos. Because of
that reason, there was political fragmentation, economic crisis and social
disintegration in the Indian society. And it was easy for British rule to turn this
country into a source of country for raw—materials and to destroy its basic
economic structure. They began to export the raw—materials to the United
Kingdom for converting it into the finished goods and to market them back to
India. The age—old handicrafts and cottage industries of India got destroyed
thereby bringing the greatest economic strain on the weaker sections of the
country that mostly run these industries. It resulted into the poverty and
unemployment in the country. The introduction of “Zamindari” and
“Rayatwari” systems of the land revenue again gave a set back to the economic
position of the Shudras, and they were compelled to lead a life of the bonded

labourers.2°

As may be noted, in early British [or pre—Industrial] period, the
material development of the country, that is the contact with the outer world,
socio—economic policies of the Government, and some legislative measures
taken, brought a change in social practices, in the religious doctrines and also
in the caste structure in the society. The Civil and Criminal Courts took over
the judicial powers of the caste councils. It is of no doubt that the
consummation of the British rule in the second half of the 18" century is an
important historical phenomenon. Under the initial impact of the British rule,
the triumph of the European capitalism over the Indian feudalism shook the
aged old structure of the caste—ridden society of India. In addition, some social

movements of social reformers also attacked the integrity of the caste system.

But this is in fact that the British rulers had shown no interest and

anxiety to tackle the caste problem. Rather they adopted a policy of non—
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interference with native caste and religious matters. Due to this policy of
British rulers, the vices of caste system were left intact. Britishers followed this
policy because it was in their interest that Hindus should remain divided on the
basis of caste. But even then the British rule produced structural disturbances in
the traditional hierarchisation of Hindu society and opened new avenues of
change through introduction of western education system. The western concept
of equality, liberty and egalitarianism, provided powerful impetus to
untouchables to challenge the validity of distinctions based on purity and
pollution.?” There were introduction of certain legislations during British rule to
improve conditions of depressed classes or lower caste people. The Caste
Disabilities Removal Act, 1850, the Widow Remarriage Act, 1856, and the
Special Marriage Act of 1872 gave a blow to the caste system but they
[legislations] did not prove of much avail towards lessening the rigour of the

caste system.?®

The Britishers had introduced special provisions and concessions for the
educational advancement of the Backward Classes which were later on
converted into caste reservation for job. The policy of reservation in India
was quite established during the decades of British rule but such policy
was designed more to redress communal in—equality in the representation
of weaker sections in public services rather than a social engineering
device to redress the rooted socio—economic in—equalities of the
disadvantaged section of the society because of the past societal
discrimination.?

The entry of scheduled castes into an educational institution in the

country was recorded in the year 1856.%° In June, 1856, a scheduled caste boy
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